Inspector Saylers testified that notwithstanding the
fact that the people working at the facility were not employed
by Mineral Coal Sales, Inc., they were still employed at a mine
where a loading facility was being operated, and since they
were employees of that mine, this activity was required to be
reported to MSHA (Tr. 77).  Inspector Saylers confirmed
that when he visited the facility on December 28, 1982,
he observed two men weighing coal, directing the trucks where
to dump the coal, operating front-end loaders, etc. (86).
Prom all of this activity, he concluded that employees were
in fact employed at the facility in question.

Respondent's defense to the noise citation is rejected.
As indicated earlier in this decision, the respondent was
the record owner and operator of the facility and is liable
for the violation.  Further, the language of section 71.803,
is that "each operator shall conduct periodic surveys of
the noise levels to which each miner in each surface installation
and at each surface worksite is exposed."Thus,any miners
who are present on the property and are exposed to potential
noise are required to be surveyed by the mine operator.  In
this case, that operator was the named respondent.  Accordingly,
the citation IS AFFIRMED.
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In this case, the respondent is charged with a violation
of section 77.1705 because superintendent Donald Slusher did
not receive first aid training.  The citation was issued on
the day that Mrs. Slusher took the operation back from
Interwise, and her defense is that Interwise should have
provided the necessary training.  Mrs. Slusher points out
that the citation was issued on the very day that she took
the operation back from Interwise.  She concedes that
Price Slusher was in fact her employee on that date {Tr, 122).
Inspector Sayler testified that Price Slusher's last training
date was May 23, 1981, and that he had until December 30, 1982,
to finish the refresher course.  Had the work "calendar year"
not been part of the cited standard language, he would have
had until May 23, 1982, to obtain the required training
(Tr. 122).

Mr. Slusher testified as to his many years of experience
in the mining industry, including the fact that he had taken
first aid training courses in the past.  I have no reason to
doubt this fact, and I have considered this as part of the
mitigation of the violation.  However, the fact remains
that under MSHA's regulations, Mr. Slusher had not availed
himself of the required retraining for first aid.  Accordingly,
the respondent's defense here is rejected.  I conclude that
as the operator of the facility the respondent is liable
for the violation, and the citation IS AFFIRMED.
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